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Separation of Powers

[ Chapter \\

One of the many things that constitutions do is split power amongst different institutions.
The doctrine of separation of powers divides power horizontally between institutions of
the same tier - legislature, executive and judiciary.

Different constitutional systems vest each of these institutions with varying relative
strengths. In some countries the judiciary may have limited powers of review of laws; perhaps
it can only strike down actions by the executive but not the legislature. Other countries may
have stronger courts, with clashes routinely emerging between the legislature and judiciary.

In the USA, the form of the government is the presidential, with the legislature and the
executive often being pitted against one another; in the United Kingdom the system adopted
is parliamentary and involve close links between the legislature and executive.

One of the basic features of Indian constitution is the separation of power between three
different arms of the government. Widely regarded to be one of the most difficult and
decisive questions of institutional design, the Indian constitution’s model of separation of
powers is both elaborate and unique.

Doctrine of Separation of Powers

The tripartite model of governance has its origin in Ancient Greece and Rome. Though
the doctrine is traceable to Aristotle, but the writings of Locke and Montesquieu gave it a
base on which modern attempts to distinguish between legislative, executive and judicial
power is grounded.

The first modern formulation of the doctrine was that of the French writer Montesquieu
in 1748, although the English philosopher John Locke had earlier argued that the legislative
power should be divided between king and Parliament. The term “Trias politica” or
“separation of powers” was coined by Montesquieu, a French social and political philosopher.
His publication, Spirit of the Laws, is considered one of the great works in the history of
political theory and jurisprudence, and it inspired the Declaration of the Rights of Man of
UN and the Constitution of the United States. Under his model, the political authority of
the state is divided into legislative, executive and judicial powers. He asserted that, to most
effectively promote liberty, these three powers must be separate and acting independently.

All the theories originated by these political thinkers in relation to the principle of
separation of powers were on a basic presumption that the liberties of the people should
be protected from the tyrannical and despotic rulers when all the powers are vested and
exercised by the very same persons. Between 16-18™" Centuries, the doctrine of separation
of powers became a major theme in the struggle of the masses against the arbitrary rule
of kings i.e. feudal monarchy.

Inspired by this in 1787, the founding fathers of the United States of America,
incorporated this principle into their constitution. The constituent Assembly of France in
1789 was of the view that “there would be nothing like a constitution in the country where
the doctrine of separation of power is not accepted”.
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